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REPORT. 



Attorney-General's Office, ) 

Sacramento, September 29, 1888. j 

To his Excellency R. W. Waterman, Governor of California : 

Sir: In compliance with law, I herewith respectfully submit my biennial 
report of the condition of affairs of this department, accompanying the 
same with a copy of my docket, and have taken the liberty to make such 
suggestions as seem to me advisable. 

The copy of my docket contains a concise statement of the condition of 
all cases in which the State has been interested since the commencement 
of my term of office. 

RAILROAD taxes. 

t 

When I took charge of this department, I found several cases pending 
in the Supreme Court of the United States, on writs of error to the Circuit 
Court for this district, involving taxes levied on the different railroads for 
the years 1883 and 1885. The Circuit Court had rendered judgments in 
favor of the railroads, hence the writs of error sued out by the people. 
Finding that the judgments in the same Court against the State, in suits 
for the recovery oi similar taxes for the year 1884, had not been appealed, 
I sued out a writ of error in on5 of these cases, stipulating with the oppo- 
site counsel that the judgment in this case should be decisive of the other 
cases for that year. 

Inasmuch as the questions involved were vital questions, greatly affect- 
ing the finance of the State, and in which a very general interest was 
deservedly taken by our people, I made an application to the Court to have 
the cases advanced on the calendar, and although this application was 
opposed by the railroad people, it was successful, and the cases were set 
down for hearing in the Supreme Court for January 9, 1888. 
The cases advanced were as follows: 

The People of the State of California vs. The Central Pacific Railroad 
Company. (No. 660.) 

Same vs. The Southern Pacific Railroad Company. (No. 661.) 
Same vs. The Northern Railway Company. (No. 662.) 
Same vs. The California Pacific Railroad Company. (No. 663.) 
Same vs. The Central Pacific Railroad Company. (No. 664.) 
Same vs. The Central Pacific Railroad Company. (No. 1157.) 
Had these cases not been advanced, they could not have been reached 
on regular call until two years later or thereabout. All of these cases were 
tried, and the findings of fact and law settled, in the Circuit Court, long 
before the commencement of my term of office. 

I had hoped that the cases were in such a condition that the great federal 
questions, whether or not the railroads were allowed due process of law, in 
respect to an opportunity to be heard as to the assessments, and whether or 
not the classification of railroad property for the purposes of assessment 
and taxation, without a deduction of their mortgages, under our Constitu- 
tion and laws, were in harmony with the fourteenth article of amendment 

i 
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to the Constitution of the United States, could be definitely and finally- 
settled. 

I accordingly went on to Washington the last of December, 1887, and 
in connection with my learned associates, Messrs. Shellabarger <fe Wilson, 
attorneys at law, Washington, D. C, argued the cases on behalf of the peo- 
ple, and Hon. George F. Edmunds, Hon. W. M. Evarts, and Hon. Creed 
Haymond on behalf of the railroads — the argument occupying four hours 
on each 'side. 

The Court decided in effect, that the findings in some of the cases 
included steamers and fences in the assessment, and in other cases in- 
cluded certain federal franchises which could not be assessed. They held, 
therefore, that the assessments were void. 

Although I am assured by some of the State officers who had this matter 
of assessment in charge, that the findings in the respective cases do not 
express the facts, yet, as the findings of the lower Court were conclusive, 
I could not get a decision on the paramount federal questions above referred 
to, and the judgments of affirmance were based on minor issues. There 
was great negligence by some one in respect to these findings, and the 
people were handicapped by records thus gotten up long before I came into 
office. 

I hope to have some new cases ready for the October term, 1889, of the 
Supreme Court of the United States, if I can get them advanced on the 
calendar. In that event an early decision of the paramount federal 
questions hereinbefore referred to may be expected. I am in favor of no 
amendment to our State Constitution, unless such a decision renders it 
necessary, which I do not at all apprehend. 

I have been informed, unofficially, however, that the railroads which have 
franchises from the government of the United States, are '* minded " to pay 
60 per cent of their taxes for the years 1888 and 1887, to be in full for those 
years. I deem it proper to make this communication to your Excellency 
for such action on your part as you may deem best in your biennial mes- 
sage to the Legislature; but will add that without a distinct authorization 
from the Legislature to so settle, I could not entertain the proposition if 
officially made to me. In the event of such an authorization, if I conclude 
that it is constitutional, I would act on it provided the offer is made. 

I would advise that a law be passed by the next Legislature, authorizing 
the reassessment of the railroads for those years where the assessments 
have proven void under the decisions of the Supreme Court of the United 
States. 

I would also advise that a law be passed declaring forfeited the charters 
of such corporations as shall fail to pay their taxes within a designated 
tilne after they shall become due. Section 3669 of the Political Code 
should be amended so as to declare a forfeiture if this is not done. 

A law should also be passed authorizing the Tax Collector to sell railroad 
property for the payment of their delinquent taxes the same as any other 
property, and the prosecution of suits for the recovery of such taxes should 
only be a cumulative remedy. In order to have an efficient financial 
regime in this matter, no suit for the purpose of restraining the assessment 
or collection of any tax should be permitted by our laws in any Court, but 
they should provide that before the validity of any tax can be in any way 
questioned, the tax must be first paid to the proper officer or officers, with 
a reservation to the party paying of all his rights, by a suit to recover back 
the amount so paid or any part thereof, on account of such tax being 
invalid. 

The Legislature of 1887 appropriated the sum of $5,000 for expenses to 
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be incurred in the cases at Washington, which I argued as before stated, in 
connection with Messrs. Shellabarger & Wilson. I paid those gentlemen 
for their services $3,500 in the six cases, which was a very reasonable fee. 
After paying traveling expenses, cost of printing briefs, and costs of Court, 
there is still to the credit of that fund in the State Treasury a surplus of a 
few hundred dollars, as slM)wn by " Exhibit. A" appended hereto. I would 
further advise that an additional appropriation be made to carry on any 
litigation with the railroads, or other litigation of the State, that may be 
taken to the Supreme Court of the United States. Section 3665 of the 
Political Code, and other cognate sections, should be arhended so as to 
authorize the State Board of Equalization to assess only the franchise, 
roadway, roadbed, rails, and rolling stock of all railroads operated in more 
than one county in the State, eliminating steamers and other objectionable 
specifications, and authorizing the County Assessor to assess all of their 
other property which does not unquestionably come within the five cata- 
logues of franchise, roadway, roadbed, rails, and rolling stock. Too much 
attention cannot be given to this subject, as the railroad corporations made 
a persistent and stereotyped effort to escape from taxation, because certain 
spcies of railroad property are assessed by the State Board of Equaliza- 
tion, which they claimed should be assessed by the County Assessors. 

As far as due process of law is concerned, it is unquestionably accorded 
to the railroad corporations by our present Constitution and laws, and it is 
not necessary to make any change in our present law in that regard. 

As far as the deduction of their mortgages from the assessed value of 
their property is concerned, I believe our present system is in harmony 
with the fourteenth article of amendment, and gives them the equal pro- 
tection of the laws, even if that article has any reference to Ais subject- 
matter. 

It is claimed, however, by some persons whose opinions are entitled to 
respect, that if a law were passed giving these railroad corporations the 
right where they pay the whole tax to recover from their mortgagees or bond- 
holders the proportional part which the latter would equitably bear if they 
were deaUng with private persons, and not with quasi-public corporations, 
the railroad corporations would then be '' minded " to pay their taxes. I 
see no objection to the passage of such a law to compass this result, as 
from the railroad standpoint, it would be constitutional, even if the law 
should prove to be a dead letter on the statute books. I here reiterate, 
however, that our present constitutional provision on this subject is in 
entire harmony with the Federal Constitution. 

It is confidently believed that such additional legislation as herein pro- 
posed should insure the faithful collection of the revenues of the State, * 
and in the elaboration of any bills to effectuate these suggestions, this 
office will give the proper legislative committee or committees all the 
assistance in its power. 

CRIMINAL BUSINESS. 

Your Excellency will see from the accompanying transcript of my 
docket that a very large percentage of the cases, as is always the case, is 
of a criminal character. The length of the criminal calendar is not 
attributable to any moral retrogression of our people, but to the fact 
above stated, combined with the large influx of new people into the State, 
and the building up of fresh centers of trade, with all their incidental and 
concomitant conflicts. I think it will be seen, however, from the numer- 
ous judgments of affirmance, that the guilty do not escape, joie 

It would faciUtate the performance of the duties of this Office veri^^ 
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much if a law were passed requiring appellants to file and serve their 
points and authorities on the Attorney-General, at least five days before 
the cause is called for trial in the Supreme Court; otherwise, the appeal to 
be dismissed in the discretion of the Supreme Court, and if the appeal is 
not dismissed, the Attorney-General to have not less than twenty days to 
reply to appellant's points when filed. As it '^ now this ofiice has fre- 
quently no knowledge of the points which the appellant will make until 
the oral argument is had. 

It would be a proper step in the same direction to require District 
Attorneys, by ptoper legislation, to furnish the Attorney-General with a 
concise statement of the facts of any case, and the points and authorities 
made and cited in the Court below, within ten* days after the appeal is 
taken. As it is now this is seldom done, throwing the burden upon this 
office of reading over numerous volumes of manuscript, and arriving at 
the points in issue from a confused mass of material. 

It should also be made a county charge to nrint all criminal records on 
appeal, within a given number of days after the appeal is taken, and also 
to print within a specified time all bills of exceptions settled after the 
appeal. As it now is, many manuscripts are often almost illegible, and 
require a great waste of timef in this office in deciphering them. 

ATTACHES. 

I respectfully submit also that the Legislature should allow a clerk for 
this office. There is not another State officer who has not this help. In 
the State of Texas there are four employes in the Attorney-GeneraPs office, 
and Texas fias no such metropolitan center as San Francisco to flood the 
calendars with civil and criminal business in which the people are inter- 
ested. 

The writing of opinions and letters in answer to inquiries from all parts 
of the State consumes a great deal of time, and with the copying of the 
same entails a great deal of labor. 

One of my predecessors, in his report 1881-82, states that during the 
three years of his incumbency opinions were given by him "covering over 
twelve hundred pages of ordinary letter-book." The letter-books of this 
office during my incumbency, a period of one year and nine months, show 
fifteen hundred pages of official letters and opinions, being at the rate of 
about eight hundred and fifty pages a year. All this and other work has 
been done with the assistance of only one deputy. Some of the Attorney- 
Generals of other States accompany their reports with copies of their 
' opinions. Should I follow this precedent, this report, instead of making a 
common sized pamphlet, would become a bulky volume. 

STATE BOARD OF EXAMINERS, BOARD OF MILITARY AUDITORS, ETC. 

Besides the other duties devolved upon this office are those incident to a 
membership of the above named Boards. The law should be changed in 
this regard. If it is desirable to consult the Attorney-General on any such 
claims, it can be done without his being a member of either Board. In- 
deed, for obvious reasons he should not be a member, as in the event of 
the Controller's defending against any such claims, he naturally expects 
the assistance of this office in making his defense. Besides, it entails a 
great deal of routine labor which should be imposed elsewhere. 

The same may be said as to the required assistance of this office in 
counting the money monthly in the State Treasury; also, in awarding con- 
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tracts on bids for material to be used in the State Printing Office. The 
Attorney-General, with his other manifold duties, should be free from any 
such compUcation, as no legal question for his solution is involved. I 
would respectfully suggest, therefore, that a law be passed to the effect 
that he shall not be a member of any Board or Commission. 

THE JAMES HOPE CASE. 

Your predecessor, Governor Bartlett, at the suggestion of the Governor 
of New York, requested me to assist the other counsel for the people in the 
extradition of this criminal to the State of New York to answer there cer- 
tain indictments against him for burglary, including an escape from the 
State Prison at Auburn. He applied for a writ of habeas corpus on one 
set of papers, and was discharged; but was immediately rearrested on 
another set, which had been kept in abeyance and readiness, and on which 
he was finally held. The Governor of New York complained very much 
of his having to keep his agents here for so long a time, awaiting the result 
of these habeas corpus cases. 

As far as Governor Bartlett was concerned, and this office, no pains were 
spared to effect and expedite the extradition of Hope, who was a notorious 
burglar, with an unsavory reputation in several States. His extradition 
was finally accomplished, and he was safely landed in the Auburn prison. 
I desire also to thank my associate counsel for their able efforts in bring- 
ing about this consummation. 

THE EMBRACERY CASES. 

These were cases out of the usual line of my duties, but to which I gave 
such personal attention as I could. Your Excellency deeming it proper 
that the prosecution should be assisted, especially in view of my contem- 
plated departure to Washington to argue the tax cases, signified your desire 
that there should be assistant counsel. I accordingly employed George 
R. B. Hayes, Esq., attorney at law, San Francisco, to assist the District 
Attorney of that city, his fees to be contingent on such allowance as the 
Legislature should see proper to make, except a cash payment of $750, 
which was approved by me, and paid him out of the appropriation for 
costs and expenses of suits. 

About the time of the conclusion of the argument in the tax cases, I 
received a dispatch that the Morrow case would be called for trial in about 
a week; so I had to leave Washington without delay, arriving at Santa 
Rosa, the place of trial, the evening before the day the case was called for 
trial. 

A postponement, however, was had for a week, and then the case was 
tried, resulting in an acquittal. The prosecution labored under a great 
many disadvantages, chief of which was that many of the witnesses were 
scattered, and unable to be had. Northey, however, on a separate trial 
at San Francisco, was convicted, and I have recently argued the case in 
the Supreme Court on appeal. No decision has as yet been rendered. 

On account of the character of the alleged crimes, the cases attracted 
very general interest, and justified the efforts that were made for convic- 
tions. Mr. Hayes should be allowed a reasonable fee for his services in 
such of the embracery cases as he attended to under the said employment, 
less the amount already paid him. 

I suggest that the appropriations for the support of this department be 
continued for the next two years without change, except as to the item for 
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costs and expenses of suits, which should be larger, as it is used for this 
purpose, both by this office and the Controller's office, and which was larger 
ten or twelve years ago, when there was not near so much State litigation; 
except, also, as to the item for postage and contingent expenses, which was 
not sufficient the first year to pay the expenditures for this purpose. It 
should be $500 for the next two fiscal years, which would enable this office 
to get such law books and current legal literature as are absolutely nec- 
essary. 

Hoping that the suggestions embodied herein will meet with your Ex- 
cellency's approval, I have the honor to be, 

Very respectfully, your obedient servant, 

G. A. JOHNSON, 

Attorney-General. 



"Exhibit A." 

Statement of Expenditures. 

I hereby certify that when I came into office the appropriations made 
for this department were exhausted, except the sum of $185 45 to the credit 
of the appropriation for postage, expressage, and contingent expenses, and 
except the sum of $359 60 to the credit of the appropriation for traveling 
expenses. 

between that date and the commencement of the next fiscal year, July 
1, 1887 (the thirty-ninth fiscal year), I expended of the first named sum, 
$185 30, which included the purchase of necessary books and current legal 
literature for this office, which are on hand, and of the last named sum, 
$141 50, the balance, $218 10, lapsing into the treasury. 

The Legislature of 1887 appropriated for the thirty-ninth and fortieth 
fiscal years, as follows: 

For postage, expressage, and contingent expenses - |200 

For traveling expenses 2,000 

For costs and expenses of suits, when the State is a party in interest 6,000 

One half of which was for the thirty-ninth fiscal year, to wit, from Julv 
1, 1887, to July 1,1888. 

The appropriation of $100 for postage, expressage, and contingent 
expenses for tne thirty-ninth fiscal year, was entirely exhausted by moneys 
expended by me, the appropriation not covering the expenditures. 

Of the appropriation for traveling expenses for the same fiscal year, the 
sum of $671 60 was expended by this office, but this sum includes part of 
my traveling expenses to Washington, to wit, $300. 

Of the appropriation for costs and expenses of suits for the same fiscal 
year, the sum of $1,300 37 was expended, part of which, however, was for 
costs and expenses of suits on behalf of the Controller of State. This 
appropriation is to cover costs and expenses of suits of the State Controller 
and Attorney-General. 

The Legislature of 1887 made an appropriation of $5,000 for any expenses 
or disbursements to be incurred by me in the litigation in the Supreme 
Court of the United States, already referred to in this report. 

Of this amount there has been drawn by me the sum of $4,656 18. In 
this sum of $4,656 18 are included $3,500 paid to Messrs. Shellabarger & 
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Wilson, also costs of Court, printing, telegraphing, and balance of traveling 
and other expenses paid out by me in connection with the tax cases, and 
also the sum of $443 40, which was returned by me to the State Treasury 
as unexpended money, and which was placed to the credit of this appro- 
priation. 

Part of this sum of $443 60 was for an unused deposit in the tax cases 
to the credit of the people, and which was accordingly returned to me by 
the Clerk of the Supreme Court of the United States, and part was for 
money which I had no occasion to use in connection with that litigation. 
Thus it will be seen that there is still to the credit of the United States 
Supreme Coutt appropriation the sum of $787 22. The expenditures for 
the fortieth fiscal year, ending July 1, 1889, are only partly mcurred, and 
will be embraced in my next biennial report. 



State op California, ) 
County of Sacramento. J ®®* 

G. A. Johnson, Attorney-General of the State of California, being duly 
sworn, deposes and says, that the above and foregoing contains a true and 
correct statement of the manner in which appropriations for the support 
of the office of Attorney-General, except salaries, have been expended by 
him for the periods named herein. 

G. A. JOHNSON. 

Subscribed and sworn to before me this twenty-ninth day of September, 
A. D. 1888. 

S. P. Maslin, 
Secretary of the State Board of Examiners. 
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